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JENNY C. SWINFORD
Deputy State Appellate Public Defender
I.S.B. #9263
P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
EVELINA IGOR BENNETT,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44230
ADA COUNTY NO. CR 2015-7805
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Following Evelina Igor Bennett’s guilty plea to felony driving under the influence,
the district court sentenced her to ten years, with two years fixed. Ms. Bennett appeals,
arguing the district court abused its discretion by imposing an excessive sentence.
Statement of Facts and Course of Proceedings
According to the presentence investigation report (“PSI”), Ms. Bennett lost control
while driving and collided with another vehicle. (PSI,1 pp.8–9.) She admitted to the
Citations to the PSI refer to the 332-page electronic document containing the
confidential exhibits. Further, this Court granted Ms. Bennett’s motion to augment the
record to include additional sentencing materials, which are cited herein as “Aug. R.”
followed by the name of the document.
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police she had ingested two clonazepam pills. (PSI, p.8.) A blood draw at the hospital
showed Ms. Bennett had a blood alcohol concentration of .347. (PSI, p.9.)
The State filed a Criminal Complaint and later an Amended Criminal Complaint
alleging Ms. Bennett committed the crime of driving under the influence (“DUI”), a felony
due to a prior felony DUI conviction within the last fifteen years, in violation of I.C. §§
18-8004, -8005(9).2 (R., pp.7–8, 28–29.) At the time of the instant offense, Ms. Bennett
was on probation for the prior felony DUI. (PSI, pp.12–13.) She had successfully
completed the Correctional Alternative Placement Program (“CAPP rider”) six weeks
earlier. (PSI, pp.13, 114–19.)
Ms. Bennett waived a preliminary hearing, and the magistrate bound her over to
district court. (R., pp.30–32.) The State filed an Information charging her with a felony
DUI. (R., pp.33–34.) Ms. Bennett pled guilty as charged. (R., p.129; Tr. Vol. I,3 p.17,
L.21–p.23, L.5.)
At the sentencing hearing, the State recommended a sentence of ten years, with
three years fixed, to run consecutively to any sentence imposed for violating probation.
(Tr. Vol. II, p.9, L.23–p.10, L.4.) Ms. Bennett requested the district court retain
jurisdiction or place her on probation. (Tr. Vol. II, p.17, Ls.15–18.) She also requested
that the district court impose any sentence concurrently with, rather than consecutively
to, any sentence imposed for her probation violation. (Tr. Vol. II, p.18, Ls.7–10.) The
district court sentenced Ms. Bennett to ten years, with two years fixed, but did not retain

The Criminal Complaint alleged Ms. Bennett was under the influence of drugs, while
the Amended Criminal Complaint alleged she was under the influence of drugs or
alcohol. (R., pp.7–8, 28–29.)
3 There are two transcripts on appeal. The first, cited as Volume I, contains the entry of
plea hearing. The second, cited at Volume II, contains the sentencing hearing.
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jurisdiction or suspend her sentence for probation. (Tr. Vol. II, p.21, Ls.8–13.) The
district court also ordered the sentence to run consecutively to any other sentence.
(Tr. Vol. II, p.21, Ls.11–13; R., p.147.) Ms. Bennet timely appealed from the district
court’s Judgment of Conviction and Commitment. (R., pp.146–49, 151–52.)
ISSUE
Did the district court abuse its discretion when it imposed a unified sentence of ten
years, with two years fixed, upon Ms. Bennett following her plea of guilty to a felony
DUI?
ARGUMENT
The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten
Years, With Two Years Fixed, Upon Ms. Bennett Following Her Plea Of Guilty To A
Felony DUI
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.
Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Ms. Bennett’s
sentence does not exceed the statutory maximum. See I.C. § 18-8005(6), (9).
Accordingly, to show that the sentence imposed was unreasonable, Ms. Bennett “must
show that the sentence, in light of the governing criteria, is excessive under any
reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an
independent review of the entire record available to the trial court at
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sentencing, focusing on the objectives of criminal punishment: (1)
protection of society; (2) deterrence of the individual and the public; (3)
possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the
related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho
122, 132 (2011). “The decision of whether to impose sentences concurrently or
consecutively is within the sound discretion of the trial court.” State v. Helms, 130 Idaho
32, 35 (Ct. App. 1997); see also I.C. § 18-308.
Ms. Bennett asserts the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, she contends
the district court should have sentenced her to a lesser term of imprisonment, retained
jurisdiction, or placed her on probation in light of the mitigating factors, including her
recent cancer diagnosis, alcohol abuse and mental health issues, family support, and
acceptance of responsibility and remorse.
Ms. Bennett was born in Russia in 1980. (PSI, p.14.) Her parents were nuclear
physicists. (PSI, pp.45–46.) They divorced when she was six years old, and her mother
remarried another physicist. (PSI, pp.14–15.) In 1991, Ms. Bennett, her mother, and her
step-father were granted political asylum. (PSI, p.15.) They moved to Skokie, Illinois,
and Ms. Bennett’s step-father worked for Northwestern University. (PSI, p.15; see also
Aug. R., Ms. Bennett’s Letter, p.1.) Due in part to the Russian population in Skokie,
Ms. Bennett initially did well adjusting to life in the U.S. and excelled in school. (PSI,
p.15.) The family then moved from Skokie to Hinsdale, Illinois, and Ms. Bennett had a
difficult time adjusting, falling into a “deep depression” and hanging out with “some
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troubled kids.” (PSI, p.15.) She also developed an eating disorder. (PSI, p.15.) In
addition, her mother experienced severe post-partum depression after Ms. Bennett’s
half-brother was born. (PSI, p.15.) Due to Ms. Bennett’s behavior, her family sent her to
live with her biological father, who had a contract position for physics research at Penn
State University. (PSI, p.15.) Ms. Bennett ran away multiple times and stayed with
“various hippies/street kids/college kids.” (PSI, p.15.) At age eighteen, she moved to
New Orleans and later Seattle. (PSI, p.15.) Ms. Bennett eventually married and moved
to Mountain Home, Idaho. (PSI, p.16.) Her husband was in the military. (PSI, p.16.) He
was sexually abusive, and they separated shortly after they were married. (PSI, p.161.)
Ms. Bennett then moved to Boise. (PSI, p.16.)
From age seventeen on, Ms. Bennett has struggled with alcohol abuse. (PSI,
pp.15, 21–22, 51, 63, 165.) For example, Ms. Bennett used alcohol during her marriage
to her abusive husband. (PSI, p.63.) She also drank heavily after one of her boyfriends
died from a self-inflicted gunshot wound. (PSI, p.63.) She has also used other drugs,
such as heroin, marijuana, and methamphetamine or amphetamine (See PSI, pp.21,
165; Aug. R., Family Medicine Residency of Idaho fax, pp.28, 30, 36, 52, 58, 62.)
Further, Ms. Bennett’s significant mental health issues are compounded by her alcohol
addiction. (PSI, p.44; see also Aug. R., Ms. Bennett’s Letter, p.1.) She has been
diagnosed with bipolar disorder, anxiety disorder, post-traumatic stress disorder, and
bulimia. (PSI, pp.20, 44.) She has been hospitalized for psychiatric issues multiple times
and attempted suicide four times. (PSI, p.20; see also Aug. R., Family Medicine
Residency of Idaho fax, pp.28–63.)
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When sober, Ms. Bennett is able to lead a successful and productive life. (PSI,
pp.63, 165.) She graduated from Boise State University with a bachelor’s degree in
business administration in 2010. (R., pp.17–18, 162.) It appears she is able to maintain
steady employment as an accountant. (PSI, pp.18–19, 162–63.) She also participates in
positive, healthy activities such as yoga, reading, running, and meditation. (PSI, p.16;
Aug. R., Ms. Bennett’s Letter, p.2.) She belongs to the Unitarian Universalist Fellowship
Church. (PSI, p.16.)
Most recently, about six weeks after completing the CAPP rider, Ms. Bennett
relapsed due to the stress of her cancer diagnosis and treatment. (PSI, pp.9–10, 13.)
Ms. Bennett had been diagnosed with salivary gland cancer while incarcerated for the
prior felony DUI. (PSI, pp.9, 19, 24.) She received some treatment in jail, but needed
another surgery after her release to remove a tumor. (PSI, p.10.) Sometime before her
surgery, Ms. Bennett relapsed, got evicted from Rising Sun Sober Living, and then
binged on alcohol all weekend, which led to the instant offense. (PSI, p.10.) Ms. Bennett
had the surgery plus two months of daily radiation treatment while in custody pending
the instant offense. (PSI, pp.3, 17, 19; Aug. R., Ms. Bennett’s Letter, p.2; see also Aug.
R., Family Court Services medical documents, pp.4–29.)
Looking back on her behavior, Ms. Bennett stated she felt “remorseful, regretful,
ashamed, contrite,” and “mortified.” (PSI, p.10.) She also wrote, “I am so incredibly sorry
for the family I hurt and to my family. I can’t imagine what they had to go through.” (Aug.
R., Ms. Bennett’s Letter, p.2.) Her goals are to stay sober and obtain treatment. (PSI,
p.23.) Similarly, at sentencing, she apologized for her actions and stated she wanted to
change her life, make amends to the people she hurt, and pay restitution. (Tr. Vol. II,
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p.19, L.2–p.20, L.20.) Further, she has strong support from her current boyfriend, Elias
Brunn. (PSI, pp.3, 17.) He wrote a letter explaining that he knew Ms. Bennett could
succeed, but she needed help to manage her mental health and alcohol abuse issues.
(PSI, p.3.) He also wrote that she “would welcome any challenge that will help her
improve her life and future.” (PSI, p.3.) Ms. Bennett’s parents also are supportive, and
they communicate regularly with Ms. Bennett. (PSI, p.16; Aug. R., Ms. Bennett’s Letter,
p.2.)
In light of this mitigating information, such as Ms. Bennett’s recent cancer
diagnosis, her alcohol abuse and mental health issues, her family support, and her
acceptance of responsibility and remorse, Ms. Bennett contends the district court
abused its discretion by imposing an excessive sentence. The district court failed to give
adequate weight to these mitigating circumstances. The district should have sentenced
her to a lesser term of imprisonment, retained jurisdiction, or placed her on probation.
CONCLUSION
Ms. Bennett respectfully requests that this Court reduce her sentence as it
deems appropriate, including an order for the district court to retain jurisdiction or place
her on probation. Alternatively, she requests that his case be remanded to the district
court for a new sentencing hearing.
DATED this 12th day of September, 2016.

___________/s/______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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I HEREBY CERTIFY that on this 12th day of September, 2016, I served a true
and correct copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a
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EVELINA IGOR BENNETT
INMATE #111239
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MELISSA MOODY
DISTRICT COURT JUDGE
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ERIC R ROLFSEN
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CRIMINAL DIVISION
E-MAILED BRIEF
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EVAN A. SMITH
Administrative Assistant
JCS/eas

8

